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The  House  being  in  the  Committee  of  the  Whole  on  the  State  of  the  Union — 

Mr.  YE  AM  AN  said  : 

Mr.  Chairman  :  I  desire  to  call  the  attention  of  Congress  to  a  series  of  reso¬ 
lutions  I  submitted  soon  after  we  met  here.  As  they  were  only  read  by  their 
title,  and  referred  to  the  Committee  on  the  Judiciary,  I  will  now  have  them 
read  at  the  Clerk’s  table  to  bring  them  clearly  to  the  minds  of  members : 

Joint  resolutions  concerning  the  restoration  of  the  civil  authority  of  the  United 

States  and  of  certain  States  within  regions  once  or  now  under  the  control  of  the 

existing  rebellion. 

Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  in  Congress  as¬ 
sembled  v* 

First — That  a  combination  of  persons,  in  the  name  of  a  State,  or  an  assumed  confederation  of 
States,  for  levying  war  against  the  United  States,  or  for  withdrawing  such  States  from  the  Union, 
does  not  alter  the  legal  character  of  the  act  done,  nor  excuse  those  engaged  in  it,  nor  does  any 
such  combination,  levying  of  war,  or  attempted  withdrawal  amount  to  any  destruction,  forfeiture 
or  abdication  of  the  right  of  those  who  at  any  time  acknowledge  allegiance  and  render  obedience 
to  the  United  States,  to  administer,  amend,  or  establish  a  State  government. 

Second — That  a  formal  return  or  readmission  of  any  State  to  the  Union  is  not  necessary.  It  is 
sufficient  that  the  people,  or  those  who  are  loyal  in  any  State,  and  qualified  by  the  election  laws 
thereof  in  force  before  the  rebellion,  shall  at  any  time  resume  the  functions  of  a  State  govern¬ 
ment  compatible  with  the  Union  and  with  the  Constitution  and  laws  of  the  United  States,  and 
doing  this  is  sufficient  evidence  of  loyalty  for  the  purpose  of  doing  it. 

Hard — That  all  questions  touching  property-rights  and  interests  arising  out  of  confiscation  and 
emancipation,  and  the  effect  of  any  law,  proclamation,  military  order  or  emergency  of  war,  or  act 
of  rebellion,  upon  the  title  to  any  property,  or  upon  the  status  of  any  persons  heretofore  held  to 
service  or  labor  in  any  State,  are  left  for  the  judicial  determination  of  the  courts  of  the  United 
States. 

Fourth — That  the  whole  power  of  the  nation  is  pledged  for  the  suppression  of  the  rebellion,  the 
execution  of  the  laws,  the  defense  of  loyal  citizens  in  any  State,  the  territorial  integrity  of  the 
Republic,  and  the  nationality  of  the  Constitution. 

Fifth — That  nothing  herein  contained  shall  be  construed  to  abridge  or  lessen  any  valid  defense, 
or  as  waiving  the  right  of  the  Government  to  inflict  punishment;  the  purpose  being  to  declare 
the  nullity  of  secession  as  a  State  ordinance,  to  define  the  objects  of  the  war,  and  to  express  the 
sense  of  Congress  as  to  the  proper  mode  of  restoring  harmonious  relations  between  the  Govern¬ 
ment  and  certain  of  the  States  and  the  disaffected  people  thereof. 

Some  days  afterwards,  under  the  advice  of  gentlemen  whose  opinions  I 
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ralue,  I  offered  the  following  three  resolutions,  the  first  two  being  slightly 
modified,  in  the  hope  of  getting  a  vote  on  them  : 

Resolved ,  That  a  conspiracy  of  persons,  combined  together,  and  assuming  the  name  of  a  State, 
or  a  confederation  of  States,  for  levying  war  upon  the  United  States,  or  for  withdrawing  such 
States  from  the  Union,  does  not  extinguish  the  political  franchises  of  the  loyal  citizens  of  such 
States;  and  such  loyal  citizens  have  the  right,  at  any  time,  to  administer,  amend,  or  establish  a 
State  government  without  other-condition  than  that  it  shall  be  republican  in  form. 

2.  That  a  formal  return  or  readmission  of  any  State  into  the  Union  is  not  necessary.  It  is  suf¬ 
ficient  that  the  people,  or  those  who  are  loyal  in  any  State,  and  qualified  by  the  eleetion  laws 
thereof  in  force  before  the  rebellion,  shall,  at  any  time,  resume  the  functions  of  a  State  govern¬ 
ment  compatible  with  the  Union  and  with  the  Constitution  and  laws  of  the  United  States;  and 
doing  this  is  sufficient  evidence  of  loyalty  for  the  purpose  of  doing  it. 

3.  That  all  questions  touching  property-rights  and  interests,  arising  out  of  confiscation  and 
emancipation,  and  the  effect  and  validity  of  any  law,  proclamation,  military  order,  emergency  of 
war,  or  act  of  rebellion,  upon  the  title  to  any  property,  or  upon  the  status  of  any  persons  hereto¬ 
fore  held  to  service  or  labor  in  any  State  under  the  laws  thereof,  are  left  for  the  judicial  deter¬ 
mination  of  the  courts  of  the  United  States. 

My  motion  for  the  previous  question  was  not  sustained  ;  the  resolutions 
were  referred  to  the  “  Committee  on  Rebellious  States  so  while  the  desired 
object  of  getting  an  expression  of  the  House  was  not  accomplished,  I  felt  en¬ 
couraged  by  the  fact  that  no  motion  was  made  and  sustained  to  table  the 
resolutions.  I  believe  they  could  not  be  tabled  here ;  I  am  sure  the  nation 
does  not  reject  them.  I  have  framed  and  submitted  these  resolutions  in  good 
earnest.  It  is  an  attempt  to  express  the  law  of  the  case.  It  is  no 
attack  on  any  party  as  such,  and  was  not  expected  to  dazzle  the 
country  as  a  glittering  political  platform.  Speaking  of  platforms,  my 
mind  is  coming  to  the  conclusion  that  they,  like  some  other  Americanisms, 
have  seen  their  day  and  served  their  purpose.  They  are  generally  framed  to 
win,  and  generally  forgotten  if  the  prize  is  won,  or  abandoned  if  it  is  lost. 
I  have  already  outlived  some  dozens  of  the  most  approved  make. 
Moreover,  honest  men  would  find  great  difficulty  in  framing  one  that  would 
suit  even  themselves  more  than  a  few  months  at  a  time,  amidst  the  rapid  and 
momentous  events  of  a  revolution.  They  do  not  last  long  enough.  The  issue 
changes  too  fast.  I  speak  now  of  political  platforms,  and  not  of  legal  prin¬ 
ciples.  I  have  tried  to  express  the  latter.  And  let  me  here  now  predict,  that 
if  our  arms  continue  successful,  (and  God  grant  they  may  !)  the  great  point 
of  departure  between  loyal  men — the  thing  about  which  they  will  differ  in  the 
next  Presidential  contest — will  be  the  mode  and  the  means  of  restoring  the 
Union  and  the  Government.  I  believe  the  ideas  I  have  tried  to  express  in 
these  resolutions  can  be  made  victorious  before  the  people  in  that  contest,  and 
believing  that,  I  will  also  predict  that  if  those  with  whom  I  have  co-operated 
demand  much  more  in  behalf  of  the  past  than  is  here  expressed,  they  will 
demand  an  impossibility,  meet  with  a  disastrous  overthrow,  and  neglect  the 
only  available  barriers  of  the  Constitution.  Some  make  a  dead  anchor  of  the 
past.  I  prefer  it  as  ballast  and  rudder. 

I  cannot  be  what  is  popularly  termed  a  radical.  If  radicalism  be  a  virtue, 
nature  neglected  me.  But  it  is  not  all  conservatism  when  love  for  the 
past  blinds  a  man  to  the  realities  of  the  present,  and  excludes  his  mental 
view  from  the  possibilities  and  necessities  of  the  future.  We  cannot  always 
control  events,  because  wbat  we  call  events  are  generally  the  effects  of  causes 
in  operation  before  we  were  born,  or  before  we  came  on  the  stage.  But  it  is 
our  duty  to  understand  them,  and  we  cannot  do  this  without  the  courage  to 
look  at  them.  If  we  cannot  command  events  we  can  at  least  see  their  mean¬ 
ing  and  direct  and  guide  them,  and  mitigate  their  harshness,  or  turn  them  to 
the  best  account.  In  private  life  this  is  common  sense  and  economy.  In 
public  life  it  may  not  equal  the  highest  achievements  of  genius,  but  it  is 
generally  good  statesmanship.  Floods  of  opinion  and  passion,  like  floods 
from  the  clouds,  carry  upon  their  surface  the  debris  of  that  they  have  broken. 
We  may  guide  and  direct  it,  levee  it  and  dyke  it,  but  if  we  dam  straight  across 
it,  the  dam  and  the  builder  will  more  likely  be  carried  away  than  the  flood 
will  be  stayed.  Our  duty  is  made  the  plainer  by  the  fact  that  we  from  the 
beginning  sought  to  extinguish  the  disparting  volcano  that  has  opened  the 
floods  upon  us.  But  I  am  wandering  from  my  subject.  I  desire  some  other 
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time  to  discuss  the  causes  and  effects  of  this  great  contest.  For  the  present 
my  business  is  with  the  plan  of  restoration  presented  in  these  resolutions. 

My  entire  political  education,  convictions,  and  feelings  have  been  against 
that  metaphysical  system  of  State  rights.  State  sovereignty,  nullification  and 
secession  that  has  culminated  in  the  present  war.  I  belong  to  the  school  of 
national  politics,  and  thoroughly  believe  the  lessons  of  the  great  masters, 
Hamilton,  Webster,  Jackson,  and  Chief  Justice  Marshall.  But  I  fear  there 
may  be  danger  now  in  a  different  direction.  The  tremendous  struggle  against 
secession,  that  political  “galloping  consumption,”  has  not  only  developed  to 
an  extraordinary  degree  the  strength  of  the  nation,  but,  as  if  ideas  must  cor¬ 
respond  with  the  conditions  of  material  existence  and  activity,  has  so  intensi¬ 
fied  and  enlarged  the  idea  of  our  nationality  as  a  Government,  that  there 
seems  danger  of  a  constructive  and  practical  alteration  of  the  whole  system, 
without  any  alteration  in  its  wording.  This  is  natural  :  it  is  one  of  the 
fruits  of  secession,  but  is  likely  to  be  carried  so  far  as  to  need  to  be  guarded 
against. 

Were  it  in  order  I  would  move  to  amend  the  title  or  name  of  the  special 
committee  raised  on  the  motion  of  the  gentleman  from  Maryland,  (Mr.  Davis.) 
I  believe  it  is  called  the  “Committee  on  Rebellious  States.”  There  are  no  re¬ 
bellious  States.  Under  our  system  there  may  be  men  in  rebellion ,  but  not  States. 
I  was  as  much  gratified  as  astonished  to  hear  the  gentlemen  from  Illinois 
(Mr.  Lovejoy)  say  a  few  days  ago  that  there  are  no  “  rebel  States.”  I  hope  he 
will  go  with  me  to  the  necessary  and  legitimate  conclusion  of  that  sound 
legal  doctrine.  I  know  that  in  common  parlance  this  expresses  what  we 
mean,  and  is  admissable.  But  I  do  insist  that  in  the  solemn  forms  of  legis¬ 
lative  and  judicial  proceedings,  we  should  name  things  and  actions  accurately, 
and  not  give  to  anything  a  name  inconsistent  with  the  meaning  and  operation 
of  our  system.  When  Luther  Martin  retired  from  the  convention  and  re¬ 
turned  to  Maryland,  among  the  reasons  he  rendered  the  Governor  of  that  State 
for  his  course,  one  was  that  when  the  convention  had  defined  treason,  and 
empowered  Congress  to  punish  it,  he  asked  for  an  amendment  or  proviso  that 
when  the  act  defined  as  treason  was  done  in  obedience  to  the  command  of  a  State, 
the  Government  could  not  punish  it,  which  was  rejected  by  the  convention. 
That  alone  would  demonstrate  the  character  of  our  system,  and  that  there 
neither  is  or  can  be  a  rebel  State — as  such — though  all  the  people  in  a  State 
may  individually  be  rebels.  If  our  system  were  a  government  of  States,  and 
not  of  men  and  things,  so  that  a  State,  as  such,  might  be  in  rebellion,  I  would 
see  much  room  for  the  theory  of  territorial  governments  by  Congress,  or  the 
resumption  of  State  governments  on  conditions  prescribed  by  the  Legislature 
in  peace,  or  the  commander  in  war.  In  the  plan  I  have  presented,  I  have 
carefully  tried  to  avoid  departure  from  the  true  theory  of  our  system. 

I  deem  it  proper  to  state  that  these  resolutions  were  penned  before  I  left 
home  to  take  my  seat,  on  this  floor,  and  that  at  an  informal  meeting  of  the 
Kentucky  delegation,  before  the  organization  of  the  House,  I  advised  my  col¬ 
leagues  of  my  intention  to  bring  these  questions,  in  this  form,  before  Congress. 
I  need  not  add  that,  though  short  and  simple,  they  have  cost  me  much  labor 
and  thought ;  and  that,  first  and  last,  much  has  been  rejected  as  surplusage, 
inference,  or  argument ;  ana  some  substantive  propositions  have  been  dis¬ 
carded  as  tending  to  embarrass  or  complicate  the  one  great  idea  had  in  view — 
a  practicable  plan  of  restoration.  I  select  the  word  restoration  in  preference  to 
reconstruction,  used,  in  the  President’s  Message.  The  class  of  unconditional 
Union  men  to  which  I  belong  are  not  seeking  to  construct,  or  reconstruct,  a 
Government ;  but  to  restore  the  one  we  had.  We  do  not  say  we  will  only 
have  the  Union  with  a  particular  institution  in  some  of  the  States,  or  that  we 
will  only  have  the  Union  icithout  that  institution.  We  will  have  the  Govern¬ 
ment,  from  the  Lakes  to  the  Gulf,  and  from  the  Atlantic  to  the  Pacific,  and  if, 
in  the  struggle  to  save  that  Government,  that  institution  has  been  affected  or 
not  affected,  by  laws,  orders  and  acts,  about  which  there  is  a  difference  of 
opinion,  we  will  submit  their  legitimacy  and  authority  to  that  tribunal,  that 
co-ordinate  department  of  the  Government  appoint  ed  by  its  founders  to  decide 


shell  Questions.  This  is  loyalty.  Less  than  this,  or  more  than  this,  is  revo¬ 
lutionary. 

Differing  as  I  do  with  the  President  in  regard  to  some  of  the  leading  fea-5 
tures  of  his  plan,  as  embodied  in  the  proclamation  accompanying  his  message* 

1  must  say  1  am  gratified  by  three  considerations.  While  suggesting  one  plan 
he  does  not  exclude  otbeTs  ;  the  plan  itself  theoretically  precludes  the  idea  of 
State  suicide,  forfeiture,  merger,  abdication,  confusion  ;  and  the  great  point 
is  admitted  that  in  the  end  it  is  a  judicial  question.  And  this  is  a  sufficient 
answer  to  it.  If  it  be  a  judicial  question  in  the  end,  or  if  Congress,  as  admit¬ 
ted,  may  act  in  the  premises,  and  act  differently  from  the  Executive,  any 
attempt  at  Executive  action,  while  it  would  not  defeat  ultimate  action  by  other 
departments,  does  clearly  delay  it  by  presenting  obstacles  to  the  action  of  the 
people.  Judicial  or  congressional  action  may  not  be  bad  until  a  case  is  pre¬ 
sented,  and  I  must  say  that  a  case  is  not  likely  soon  to  occur  in  the  manner 
pointed  out  by  the  President.  And  if  it  does,  why  should  it  be  either  delayed 
or  incumbered  by  conditions  precedent  when  it  is  admitted  the  conditions  are 
not  binding,  but  may  be  disregarded  by  Congress  and  the  courts?  I  speak 
solely  of  the  plan  of  restoration,  and  not  of  the  conditions  of  Executive  par¬ 
don.  Or,  rather,  I  speak  of  the  conditions  of  pardon  in  so  far  as  they  are 
made  qualifications  of  State  citizenship.  The  two  are  either  very  unfortunately, 
or  very  adroitly,  for  a  given  end,  mixed  together.  While  a  rebel  is  pardoned  on 
condition  of  doing  a  certain  thing,  the  loyal  man  is  required  to  do  the  same 
thing  before  he  can  participate  in  a  State  government.  The  advantage  is 
with  the  rebel,  when  it  ought  to  he  with  the  Union  man.  The  rebel,  by  the 
oath,  obtains  pardon  and  the  rights  of  a  citizen  ;  while  the  Union  man,  for  the 
same  thing,  is  graciously  granted  what  he  never  lost  or  forfeited,  the  rights 
of  citizenship.  This  is  a  poor  reward  for  his  faith  and  his  sufferings.  The 
President  may  grant  pardon  to  criminals  on  such  terms  as  he  pleases.  If  we 
differ  with  him  we  can  pass  an  amnesty  bill.  Many  of  the  more  wicked  I 
would  not  have  pardoned  at  all  on  any  terms.  But  if  we  are  not  either  wiser 
or  more  bloodthirsty  than  other  nations  we  will,  at  the  right  time,  easily  come 
to  the  point  they  have  all  reached  in  such  cases  ;  of  pardoning  the  great  mass 
of  those  who  return  to  their  loyalty  without  further  conditions.  In  this  par¬ 
ticular  republics  and  democracies  ought  not  to  be  more  exacting  than  monar¬ 
chies  and  despotisms.  It  is  not  that  a  rebel  deserves  pardon,  but  clemency  is 
at  once  more  magnanimous  and  more  economical  than  the  extermination  of  a 
section  or  a  party. 

The  President’s  plan  loses  sight  of  human  nature,  and  the  movements  of  the 
social  or  aggregate  mind  in  tumultuous  and  revolutionary  times.  There  is  no 
account  of  any  considerable  civil  commotion,  and  none  has  been  so  consider¬ 
able  as  this,  being  settled  in  so  formal  and  minute  a  manner  as  the  one  indi¬ 
cated  in  the  message.  Great  quarrels  are  settled  by  the  fortunes  of  war,  and 
by  the  domination  of  great  ideas  and  principles,  rather  than  through  the  for¬ 
mality  of  making  oaths  and  recording  t  hem.  We  have  attained  our  end  when 
the  idea  and  the  forces  of  the  nation  have  prevailed  over  the  idea  and  the 
forces  of  secesssion,  or  national  disintegration.  Parties  advocating  either 
idea  have  raised  a  collateral  issue  about  slavery,  and  have  exalted  that  issue 
into  paramount  importance.  Giving  it  that  importance  was  a  mistake,  and 
the  manner  of  conducting  the  controversy  is  anot  her.  If  slavery  prevails  over 
the  continent  it  will  be  by  its  own  merit,  and  not  by  political  secession,  and 
military  aggression.  If  the  genius  of  emancipation  and  “  universal  opportu¬ 
nity”  prevails  over  the  tradition  of  slavery,  it  will  be  by  its  own  intrinsic  force, 
aided  by  the  “  friction  and  abrasion  of  war,”  and  not  by  forcing  men  to  swear 
oaths  they  do  not  believe.  My  plan  then  is  to  leave  this  collateral  issue  where 
it  belongs,  and  protect  loyal  men,  and  encourage  tired  and  disgusted  rebels  in 
the  good  work  of  resuming  the  functions  of  a  State  government.  We  are  told 
by  the  President,  and  I  know  it  is  true,  that  there  are  persons  who  have  been 
engaged  in  the  rebellion  who  desire  to  return  to  their  loyalty.  Shall  they  be 
encouraged  to  it,  or  shall  an  impediment  be  thrown  in  their  way  ?  There  are 
many  more  who  have  never  abandoned  their  love  for  the  Union,  though  at 
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times  they  had  to  hide  that  love  as  a  profound  secret  to  avoid  violence.  Shall 
they  be  encouraged  or  shall  an  additional  restriction  be  thrown  in  their  way 
by  their  own  Government?  It  is  not  too  much  to  say  that  a  vast  majority  of 
the  Union  men  of  the  South  have  been  conscientiously  opposed  to  the  procla¬ 
mation  and  acts  of  confiscation.  Yet  they  ai'e  now  required  to  swear  to  sup¬ 
port  them  before  they  can  participate  in  the  atfairs  of  a  State  government. 
Having  fought  the  rebellion,  or  hidden  in  the  swamps  and  mountains  to  avoid 
its  conscriptions,  they  would  hesitate  to  take  an  oath  which  many  of  them 
would  construe  to  be  moral  perjury.  The  requirement  is  hard. 

Moreover,  many  men  at  the  South  stand  in  mortal  fear  of  the  powers  of  the 
rebellion,  and  many  men  on  this  floor  would  do  the  same  thing  under  the  same 
circumstances.  I  rather  think  I  would  dread  it,  with  all  my  conservatism. 
Those  people  have  seen  and  felt  its  vindictiveness.  They  have  seen  that  the 
fortunes  of  war  are  uncertain  ;  that  their  persons  and  homes  may  one  week 
be  in  possession  of  the  Union  forces,  and  the  next  week  in  possession  of  the 
rebels.  Like  other  men,  they  love  life,  and  if  they  do  not  love  their  property, 
they  at  least  need  it  for  their  families.  Shall  we  require  them  to  put  on 
record  an  oath  that  makes  them  the  registered  enemies  of  that  power,  on  a 
question  and  in  a  manner  and  form  that  would  leave  them  less  hope  for  quar¬ 
ter  than  the  armed  soldier  in  the  field  ?  It  is  believed  they  will  not  do  it.  A 
reverse  of  war  would  insure  their  destruction.  A  vast  majority  of  the  Union 
men  of  the  South  and  tired  rebels  would  acquiesce  in  any  State  government 
that  is  loyal  to  the  Union,  and  abide  by  any  decision  of  the  Supreme  Court 
about  the  effeet  of  the  proclamations  and  statutes  affecting  slavery,  and  enough 
of  them  would  consent  to  take  positions  to  put  the  machinery  of  government 
in  motion,  but  we  will  not  soon  find  a  tenth  of  the  voting  population  of  any 
State  come  forward  and  register  an  oath  on  the  subject.  I  doubt  whether  the 
few  who  believe  in  these  measures  would  do  it. 

I  do  not  quite  see  where  all  the  power  comes  from  to  do  this  thing.  It  is 
not  a  military  order  nor  a  military  measure.  It  concerns  the  civil  government 
of  States  of  which  the  President  is  not  an  officer.  It  prescribes  qualifica¬ 
tions  of  electors  unknown  to  the  Constitution,  and  contrary  to  those  fixed  by 
the  Constitution.  True  it  is  only  applicable  to  those  who  were  voters  under 
the  State  constitution,  but  it  fixes  new  qualifications  for  these.  If  the  Execu¬ 
tive  can  do  this  because  a  part  of  the  people  of  a  State  have  done  a  crime,  it 
is  difficult  to  define  what  he  may  not  do.  If  it  be  viewed  as  a  question  of  the 
admission  of  new  States  into  the  Union,  (which  idea  I  wholly  reject,)  that  is 
a  matter  with  Congress,  and  not  the  President. 

It  is  better  to  separate  the  two  ideas  of  pardon  and  State  citizenship.  The 
difference  is  fundamental  in  our  institutions.  The  man  is  a  citizen  of  two 
governments,  the  State  for  one  set  of  purposes  and  duties,  and  the  nation  for 
another.  If  he  has  sinned  against  the  nation,  pardon  him  or  punish  him  as 
you  like,  or  as  public  safety  demands.  If  the  same  thing  has  been  made  a  sin 
against  the  State,  as  in  some  cases  in  Kentucky,  that  is  a  matter  between  him 
and  his  State.  We  deal  with  him  as  a  citizen  of  the  nation.  His  capacity  to 
participate  in  his  State  government  is  a  question  between  him  and  his  State, 
subject  only  to  the  rule  that  his  acts,  in  the  form  of  Constitution  and  laws, 
must  be  compatible  with  the  “supreme  law  of  the  land.”  Nor  does  such  a 
participation  in  a  loyal  State  government  relieve  him,  in  any  legal  sense,  of 
the  pains  and  penalties  of  treason  against  the  nation.  I  would  say,  however, 
it  would  be  a  strong  consideration  in  the  question  of  pa’don  or  amnesty.  And 
this  is  the  meaning  of  the  resolutions  I  offer  to  the  effect  that  participation  in 
a  loyal  State  government,  or  submission  to  it,  is  sufficient  evidence  or  test  of 
loyalty  for  that  purpose,,  and  that  loyal  citizens  (loyal  to  the  nation)  will  be 
protected  everywhere.  The  protection  of  present  loyalty  does  not  legally 
relieve  or  shield  the  citizen  from  punishment  for  past  offenses,  but  I  under¬ 
take  to  say  that  in  the  settlement  of  this  matter  a  return  in  good  faith  to  loy¬ 
alty  will  save  the  past  in  all  but  a  few  outrageous  cases,  where  public  safety 
and  public  sentiment  alike  demand  punishment.  The  best  proof  and  the  most 
natural  manifestation  of  a  return  to  loyalty  is  to  engage  in  the  affairs  of  a 
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loyal  State  government.  This  is  what  I  would  encourage.  This  is  what  I  fear 
the  President’s  plan  will  retard. 

It  is  admitted  Congress  may  receive  members  from  the  disaffected  States 
regardless  of  the  terms  of  the  proclamation.  How  is  this?  The  Constitution 
defines  the  qualifications  of  electors  of  Representatives  in  Congress  to  be  the 
same  as  is  required  in  electors  of  the  most  numerous  branch  of  the  State 
Legislature.  The  President  practically  fixes  the  latter,  for  at  least  one  elec¬ 
tion,  by  his  proclamation.  If  the  requirement  be  valid,  no  elector  can  vote 
either  for  a  legislator  or  a  Congressman  until  he  has  complied,  and  yet  this 
House  may  admit  a  member  not  thus  elected.  That  is  not  consistent.  It  is 
hard  to  be  consistent  in  times  of  great  convulsion.  We  cannot  be  technical 
and  be  wise  in  the  midst  of  a  revolution.  I  think  my  plan  is  more  consistent 
with  itself  and  with  the  Constitution  than  the  President’s.  But  I  will  not  be 
outdone  in  magnanimity.  I  will  say  the  suggestion  of  my  own  plan  shall 
not  preclude  the  possibility  of  my  supporting  any  other.  I  am  too  anxi'ous 
for  restoration  to  stickle  about  the  form  of  the  plan,  so  its  spirit  be  in  harmony 
with  the  theory  of  our  system  of  government.  That  system  is  harmonious 
and  adapted  to  any  emergency  that  has  yet  occurred?  The  proclamation  is 
neither  consistent  with  that  system  or  with  itself.  Under  it  a  State,  or  the 
people  thereof,  may  have  a  full  delegation  in  Congress,  and  yet  be  without  a 
State  government,  because  of  their  unwillingness  to  comply  with  the  terms 
presciibed.  This  would  be  anomalous  and  not  useful.  The  President  yields 
the  whole  ground,  as  a  law  question,  when  he  admits  his  terms  may  be  disre¬ 
garded  by  Congress  and  the  judges.  If  Congress  may  repeal  the  law,  or 
the  Supreme  Court  declare  null  and  void  the  law  or  the  proclamation  required 
to  be  supported,  it  was  not  only  idle  for  him  to  do  what  he  has,  but  it  were 
better  it  had  not  been  done,  because  it  throws  impediments  in  the  way  of 
some,  and  because  it  has  an  unpleasant  savor  of  Executive  power.  If  the 
matter  rests  at  last  with  Congress  and  the  courts,  we  had  as  well  let  it  begin 
there. 

I  would  say  that  slaves  once  freed  will  not  be  remanded  to  bondage  ;  but 
whether  freedom  has  been  acquired  and  the  master’s  rights  divested  is  a  legal 
and  not  a  political  question,  and  the  opinion  of  a  citizen  on  this  legal  question 
is  one  which  in  nowise  concerns  his  capacity  or  legal  qualifications  for  admin¬ 
istering  a  State  government.  Let  him  have  his  State  government  if  he  will 
have  a  loyal  one,  and  let  the  slave  have  his  freedom  or  not  as  the  judge  says 
is  the  law  of  the  case. 

Tire  resolutions  I  have  submitted  embrace  my  theory  of  our  Government, 
and  of  tke  proper  treatment  of  the  existing  rebellion,  and  of  the  mode  of  re¬ 
storing  the  Union.  They  are  based  on  principles  of  constitutional  law  that 
have  been  muck  '’’’“cussed  pro  and  con,  sometimes  ably,  sometimes  acutely, 
and  sometimes  foolishly,  since  the  formation  of  the  Government.  Touching 
some  of  the  great  and  vital  questions  of  law,  I  will  state  principles  and  deduc¬ 
tions,  rather  than  the  arguments  by  which  they  are  sustained.  These  princi¬ 
ples  and  conclusions  will  fairly  sustain  the  resolutions  I  have  offered  and 
condemn  the  plan  of  territorial  governments  for  the  people  of  several  of  the 
States  of  this  Union,  based  on  the  theory  of  State  suicide,  and  will  exclude 
the  power  of  any  department  of  the  Government  (I  speak  not  now  of  a  consti¬ 
tutional  convention)  to  prescribe  terms  for  the  readmission,  as  it  is  called,  of 
any  State  into  the  Union.  I  will  be  careful  to  state  principles  so  clear  or  so 
well  established  that  few  gentlemen,  if  any,  on  this  floor  will  venture  to  deny 
them.  I  will  go  further  and  show  that  the  theory  I  assail  is  at  bottom  based 
on  the  validity  of  secession. 

An  ordinance  of  secession,  either  as  the  action  of  a  State  government,  or  of 
the  officials,  for  the  time  being,  of  that  State,  or  as  the  act  of  the  people  of 
that  State  assembled  in  what  is  called  a  “  sovereignty  convention,”  is  either 
legal  or  not  legal.  I  hold  that  in  any  form  and  coming  from  any  source,  it  is 
illegal,  null  and  void.  If  it  he,  as  a  law  or  ordinance,  null  and  void,  then  it 
cannot,  as  such  and  of  itself,  affect  the  relations  of  the  State,  or  the  people  of 
that  State,  to  the  Union.  Such  effect,  if  any  has  been  produced,  must  be 
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looked  for  outside  of  the  ordinance.  There  is  nothing  else  to  look  to  but  the 
violence  of  the  insurrection  put  forth  to  sustain  the  ordinance.  But  if  that 
was  void  the  violence  to  sustain  it  was  a  crime,  at  least  an  act  not  justified  by 
it.  Its  legal  character  not  being  changed  by  the  void  ordinance,  and  being  a 
personal  and  not  a  corporate  act,  the  violence  could  not,  in  legal  contempla¬ 
tion,  affect  the  relations  between  the  Government  and  the  State  or  its  citizens. 
It  may  have  suspended  for  a  time  the  harmonious  or  amicable  action  of  the 
system,  and  especially  of  the  State  governments,  as  members  of  the  Union,  (if 
they  are  to  be  so  considered,)  but  the  same  reasoning  which  shows  that  this 
violence  amounts  to  State  suicide,  would  show  with  equal  clearness,  a  destruc¬ 
tion,  pro  tanto,  of  the  general  or  national  Government  within  the  same  limits-; 
for  the  same  thing  has  happened  to  it  that  was  done  to  the  State  government 
— violence. 

I  hold  the  Government,  both  in  its  origin  and  operations,  to  be  one  of  per¬ 
sons  and  not  of  States.  A  government  of,  or  for,  or  over  States,  is  a  solecism ; 
and  if  the  term  States  embodies  the  idea  of  sovereignty,  even  over  a  limited 
range  of  subjects,  such  a  government  is  an  impossibility.  One  sovereignty 
under  the  control  of  another  sovereignty,  is  a  thought  not  very  well  explained 
by  those  who  have  urged  it  in  defense  of  “State  rights.”  It  is  as  strange 
they  have  not  seen  that  such  a  system  would  be  the  tomb  of  all  State  rights, 
as  that  another  party  have  not  seen  that  their  theory  that  void  secession 
amounts  to  State  suicide  does  really  admit  the  validity  of  secession.  For  this 
term  suicide  or  abdication,  has  been  invented,  not  to  denote  that  all  State  gov¬ 
ernment  there  is  dead — for  they  palpably  have  a  State  government  there,  after 
a  fashion — but  to  express  that  the  State  is  dead  as  to  the  Union,  and  therefore 
the  Union  may  establish  a  territorial  government,  If  dead,  what  killed  it? 
Not  the  ordinance  surely,  else  it  rvas  a  valid  secession.  Armed  violence  sus¬ 
pended  its  operation,  but  so  did  it  suspend  the  civil  operations  of  the  national 
Government  within  the  same  limits.  The  argument  of  de  facto  based  on  force, 
is  as  fatal  to  one  government  as  the  other.  Disease  or  foreign  substance  sus¬ 
pends  the  normal  functions  of  the  bodily  organs — medicine  or  the  knife  removes 
these  and  the  functions  of  health  are  resumed.  If  argument  or  the  sword 
of  the  Government  can  remove  rebellion  from  the  limits  of  the  States, 
the  present  abnoiunal  condition  is  overcome,  and  gives  way,  and  the  normal 
functions  of  “  a  loyal  State  government,”  as  it  is  called,  are  resumed  as  of 
right  by  loyal  citizens.  The  idea  that  interregnum  is  death,  is  contradicted 
by  all  history,  by  all  good  reason,  and  by  the  public  necessities  of  the  case. 

Treason  or  rebellion  is  a  personal  act,  and  not  the  act  of  a  State  or  body 
politic.  Then  the  effect  of  the  act,  or  the  effect  and  operation  of  the  law  upon 
those  who  commit  it,  must  be  personal  and  not  aggregate  or  corporate — not 
even  political.  It  is  too  late  to  argue  the  constitutional  right  of  secession, 
either  State  or  personal.  The  argument  has  been  transferred  from  this  Hall 
to  Bull  Run,  Fredericksburg,  Chickahominy,  Antietam,  Vicksburg,  Stone 
River,  Gettysburg,  Chickamauga,  and  Mission  Ridge.  But  as  the  war  would 
be  a  crime  if  secession  were  a  right,  I  may  be  permitted  to  state  some  of  the 
results  of  argument  or  principles  of  law  upon  which  my  resolutions  are 
founded.  Ordinances  of  secession  being  null  and  void  ab  initio,  the  subse¬ 
quent  illegal  force  of  the  rebellion  did  not  impart  to  them  any  validity;  and 
being  void,  they  did  not  of  themselves  aiter,or  in  any  way  affect,  the  relations 
between  any  State,  or  the  people  thereof,  and  the  United  States.  The  actual 
force  of  insurrection  did  not  dissolve  the  relations  between  the  Government 
and  citizens  in  rebellion,  but  only  altered  their  present  attitude  towards  each 
other.  The  duty  of  allegiance  and  obedience  remain  to  the  rebel,  and  the  right 
to  compel  him  remains  to  the  Government;  else  a  man  or  a  whole  community 
may  at  option  become  aliens  by  first  becoming  rebels.  I  say  the  relation  is 
not  dissolved  though  the  attitude  is  altered.  Allegiance  and  protection  are 
said  to  be  reciprocal.  When  the  offense  of  rebellion  is  substituted  for  the 
duty  of  allegiance,  the  right  to  punish  takes  the  place  of  the  duty  of  protection. 
But  the  relation  between  citizen  and  government  is  not  sundered,  else  the 
right  of  punishment  would  be  gone. 
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If  these  conclusions  be  correct ;  if  secession  be  void  ;  if  rebellion  is  a  per¬ 
sonal  affair  between  the  citizen  and  the  Government ;  it  follows  that  the  con¬ 
duct  of  the  rebel  can  have  no  effect  in  abridging  the  rights  of  loyal  men ,  and 
that  whatever  effect  his  acts  may  have  in  fact  in  perverting  the  State  govern¬ 
ment  and  interrupting  its  relations  to  the  Union,  yet,  being  not  only  irregular 
but  illegal  it  cannot  in  law  affect  the  existence  of  the  State  government.  His 
conduct  may  affect  his  own  relations  to  his  State,  for  loyalty  to  the  Union  or 
the  national  Constitution  was  required  of  State  officers  by  most  State  consti¬ 
tutions  ;  and  surely,  if  his  act  be  illegal,  as  all  here  admit  it  to  be,  it  cannot 
be  allowed  to  affect  the  rights  of  loyal  citizens  in  the  affairs  of  a  State  govern¬ 
ment.  How  far  the  effect  of  his  conduct  upon  himself  would  be  removed  by 
his  own  voluntary  return  to  allegiance,  need  not  now  be  discussed.  I  only 
suggest  that  such  return  to  loyalty,  with  all  its  rights  and  immunities,  should 
be  as  much  encouraged  by  the  Legislature  and  Executive,  by  statutes  of  am¬ 
nesty  and  proclamations  and  grants  of  pardon,  as  is  compatible  with  duty 
and  public  safety,  remembering  that  while  duty  and  safety  will  always  require 
examples  of  punishment  for  so  great  a  crime  as  this  conspiracy,  it  will  always 
be  both  impossible  and  undesirable  to  punish  criminally  whole  communities 
of  men. 

If  secession  is  void,  and  a  combination  of  persons  in  the  name  of  a  State  to  se¬ 
cede  or  to  wage  war  on  the  Government  does  not  alter  the  legal  character  of  the 
act  done,  and  if  the  military  power  of  the  Government  is  limited  to  overcoming 
rebels  in  arms,  it  would  seem  to  follow  that  the  occupation  and  holding  by  the 
arms  of  the  Union  the  territory  of  any  State  where  the  forces  of  the  rebellion 
had  temporarily  suspended  the  operation  of  the  laws  of  the  United  States — such 
insurrectionary  forces  being  overcome  and  subdued — does  not  give  to  the  Gov¬ 
ernment,  or  any  department  thereof,  any  greater  power  or  wider  jurisdiction 
in  such  State  than  it  had  before  such  insurrection.  I  do  not  see  how  this  con¬ 
clusion  can  be  avoided.  I  am  not  discussing  the  nature  or  extent  of  the  war 
powers  of  the  Government  in  suppressing  armed  rebellion.  I  will  do  that 
presently.  I  speak  now  of  legislative  power  ;  the  assumed  power  to  erect  a 
territorial  government  in  a  State  after  the  rebellion  in  that  State  is  suppressed, 
or  to  merge  all  the  seceded  States  in  a  common  mass  and  carve  them  out  at 
pleasure,  arraying  the  parts  in  such  political  attire  as  we  please.  This  right 
did  not  exist  and  was  not  claimed  before  the  rebellion.  I  have  not  been  able 
to  perceive  how  the  rebellion  conferred  such  power  on  the  Government.  If 
secession  were  valid,  or  being  invalid,  had  yet  become  a  successful  revolution, 
and  the  seceded  States  and  their  people  had  thus  become  not  only  hostile  but 
alien  and  independent ,  and  the  Government  had  then  made  a  simple  conquest  of 
them  and  their  country  as  such,  I  could  see,  under  the  laws  of  nations  and  of 
war,  room  for  territorial  government,  and  even  for  the  establishment  of  tem¬ 
porary  civil  government  under  forms  and  terms  prescribed  by  the  commanders 
of  our  forces.  But  that  involves  elements  I  do  not  intend  to  admit  into  this 
argument ;  and  it  is  curious  to  my  mind  that  the  advocates  of  the  doctrine  do 
not  perceive  that  it  involves  the  admission  of  the  right  of  secession  or  of  revo¬ 
lution  accomplished  by  force.  But  it  is  said  that  the  rebellion  did  in  fact 
destroy  the  State  governments  as  members  of  the  Union,  because  there  are  no 
officials  there  to  administer  such  a  government  in  the  Union,  and  therefore  the 
territory  is  a  tabula  rasa ,  “  a  clean  slate”  whereon  Congress  may  write  laws. 
It  seems  to  me  that  the  chief  attraction  of  the  “  clean  slate  ”  argument  to 
those  who  use  it  is,  that  at  the  present  they  have  the  pencil  in  their  own 
hands.  The  argument,  or  rather  the  comparison,  for  there  is  no  argument  in 
it,  proves  too  much.  If  the  mere  vacation  or  abdication  of  office,  or  a  refusal 
to  discharge  its  functions,  is  not  merely  an  abeyance  of  administration,  but  is 
such  a  dissolution  of  all  government  as  to  surrender  and  forfeit  the  civil  capaci¬ 
ties  and  political  franchises  of  the  “  source  of  all  power,”  then  it  is  competent 
for  a  few  executive,  legislative,  and  judicial  officers,  by  a  treasonable  con¬ 
spiracy,  or  for  an  accident  or  assassination  that  would  destroy  them,  to  pro¬ 
duce  such  an  interregnum  in  the  administration  as  will  destroy  the  right  of 
government  in  a  whole  commonwealth.  An  interregnum  in  the  administration 
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is  all  the  rebellion  has  produced,  and  it  has  only  done  this  in  a  relative  and 
legal  sense,  as  a  State  of  the  Union ,  for  in  point  of  fact  there  has  been  an  ad¬ 
ministration  there  all  the  time.  Does  that  suspension  destroy  either  the  State 
government  or  the  rights  of  the  loyal  community  of  people  still  composing 
that  body  politic  ?  The  error  is  in  mistaking  the  officers  of  a  State  for  the 
government  of  a  State,  or  an  interregnum  in  administration  for  a  dissolution 
of  the  government  compact,  a  determination  of  a  corporate  existence — the 
alienation  of  those  things  which  our  system  declares  to  be  inalienable.  If  the 
effect  of  the  rebellion  upon  the  administration  of  the  State  governments  must 
be  considered  as  an  accomplished  revolution,  vitally  affecting  and  changing 
their  character  and  former  existence,  the  remedy  is  still  plain.  Drive  the  re¬ 
bellion  out  of  the  State,  and  invite  and  encourage  and  protect  the  loyal  peo¬ 
ple  in  accomplishing  another  revolution  by  wheeling  the  State  government 
into  the  line  of  the  Union.  And  they  will  do  it.  Has  anybody  on  the 
other  side  objected  to  the  “provisional  government”  for  the  State  of  Missouri, 
which,  for  aught  I  know,  was  a  necessity  under  the  circumstances  ?  or  to  the 
emancipation  revolution  that  has  been  effected  in  that  State  in  the  midst  of 
war?  Who  did  these  things?  The  loyal  people  of  Missouri,  who  have  kept 
the  State  in  the  Union.  And  suppose  now  the  loyal  people  of  Tennessee  shall 
secede  from  secession,  or  simply  resume  a  loyal  State  government  without 
emancipation,  who  will  stand  up  here  and  say  No?  especially  when  the  whole 
subject  is  left,  either  with  or  without  the  consent  of  that  State,  where  it 
belongs,  with  the  judiciary. 

If  secession  is  illegal  and  void,  the  States  are  not,  in  legal  contemplation, 
out  of  the  Union.  That  being  so,  no  formal  readmission  can  be  necessary. 
All  that  is  needed  is  for  the  national  Government  to  defeat  treason  and  rebel¬ 
lion  in  a  given  State,  and  then  for  the  people  of  that  State,  or  such  as  are 
willing,  to  resume  the  discharge  of  the  functions  of  a  State  government  in 
the  Union.  They  can  do  this  without  conditions  prescribed  by  Congress  or 
the  President,  because  a  State  may  stay  in  the  Union  without  any  such  condi¬ 
tions.  They  can  do  this  under  their  State  government,  as  it  existed  before 
the  rebellion,  or  under  that  government  altered  or  amended  to  suit  them¬ 
selves,  so  that  it  be  republican  in  form. 

This  may  be  objected  to  as  not  requiring  in  terms  that  the  Union  shall  be 
restored  as  it  was,  and  the  States  with  all  their  rights  as  they  were.  The 
objection  is  not  valid.  The  right  of  State  amendment  exists  all  the  while,  in 
peace  or  war,  and  if  those  who  are  or  have  been  in  rebellion  against  the 
nation  do  not  choose  to  quit  it  and  look  to  their  interests  and  ideas  in  the 
State  government  it  is  their  fault,  and  not  ours.  If  they  will  not  care  for  their 
interests  we  cannot  do  it  for  them  and  be  fighting  them  at  the  same  time. 
And  then  it  does  restore  the  Union  as  it  was,  because  the  Union  is  a  constitu¬ 
tional  idea,  it  is  not  made  of  this  or  that  kind  of  property ;  and  restoration  of 
State  governments  in  the  manner  I  propose  does  not  alter  the  national  Con¬ 
stitution,  but  leaves  it  as  it  was,  and  therefore  leaves  the  Union  as  it  was. 
I  mean,  in  plain  terms,  that  I  will  accept  whatever  government  appears  to  be 
fairly  and  regularly  organized  by  the  loyal  and  competent  people  of  that 
State;  and  whoever  requires  more  than  this,  either  for  or  against  any  interest 
or  institution,  makes  the  destruction  or  preservation  of  that  interest  para¬ 
mount  to  the  Union.  Such  a  restoration,  in  the  manner  I  propose,  of  any 
State  government  to  the  Union  would  be  with  all  its  rights,  dignity,  and 
equality,  as  a  State  government,  unimpaired.  If  it  comes  back  altered  in 
form  or  detail,  its  relations  to  the  national  Government  and  to  its  sister  States 
remain  exactly  the  same.  If  her  interests  or  domestic  institutions  of  any 
kind  have  been  altered  by  any  means  other  than  the  wishes  of  the 
people  of  the  State,  I  submit  the  mode  to  judicial  scrutiny,  and  if  the  mode 
is  approved  as  being  the  legitimate  operation  of  a  “  supreme  law,”  the  State 
has  not  been  wronged.  If  the  mode  is  condemned  as  being  incompetent,  it 
has  aceomplished  nothing.  In  either  case  State  rights,  dignity,  and  equality 
exist  just  as  they  did  before.  If  the  people  make  the  alteration,  it  was  their 
business.  If  they  do  not  make  it  it  is  their  business,  and  in  either  case  we 
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have  no  right  to  require  the  contrary.  This  is  my  theory,  and  it  is  constitu¬ 
tional  law.  Under  this  theory,  if  Indiana  attempts  to  secede,  gets  into  a  war 
with  the  nation,  in  the  midst  of  the  war  is  made  a  slave  State,  and,  when 
tired  of  a  foolish  fight,  comes  back,  she  is  restored  to  the  Union  with  all  her 
rights,  dignity,  and  equality  as  a  State  government  unimpaired.  Some  gen¬ 
tlemen  on  the  other  side  would  think  not,  especially  as  to  her  dignity.  We 
will  not  discuss  that.  I  speak  of  her  legal  and  political  status  as  a  govern¬ 
ment,  and  cannot  see  how  that  is  enhanced  or  lessened  by  the  presence  or 
absence  of  a  given  species  of  property.  So  if  Tennessee  attempts  to  secede, 
gets  into  a  war  with  the  nation,  and  in  the  midst  of  it  is  made  a  free  State, 
or  is  made  so  when  the  war  has  left  her  borders,  and  her  citizens  resume  the 
exercise  of  the  functions  of  a  loyal  State  government,  she  is  restored  with  all 
her  rights,  dignity,  and  equality  as  a  State  government  unimpaired.  Of 
course  1  speak  with  the  limitation  that  the  means  to  the  end  must  be  consti¬ 
tutional,  and  if  there  is  a  question  about  that,  I  leave  it  where  other  law 
questions  go.  But  suppose  Tennessee  does  not  come  back  a  free  State,  then 
what?  “That’s  the  rub”  on  the  other  side.  Have  we  any  more  right  to 
require  that  she  shall  than  we  have  to  require  of  Indiana,  in  the  case  sup¬ 
posed,  that  she  shall  come  back  with  slaves  ?  I  have  caught  myself  using  the 
expression  i:  come  back.”  I  only  mean  a  restoration  of  a  normal  constitu¬ 
tional  condition  of  the  body  politic.  In  common  parlance  it  expresses  what 
we  mean.  In  law  there  is  no  coming  back  to  do,  for  in  law  they  are  not  gone 
out.  And  just  for  this  reason  we  cannot  prescribe  terms,  since  we  cannot 
prescribe  the  terms  upon  which  a  State  may  stay  in  the  Union.  My  scheme 
has  no  reference  to  nor  is  it  at  all  incompatible  with  the  right  and  the  power 
of  amendment  in  the  national  Constitution,  which  is  not  in  abeyance,  and 
exists  with  or  without  civil  war.  Nor  does  it  impede  justice  or  enlarge  judi¬ 
cial  power.  The  rebellion  and  congressional  statutes,  and  military  orders  and 
proclamations  raised  the  questions  and  made  them  of  infinite  importance,  and 
I  propose  to  leave  them  where  their  character  assigns  them.  The  people  of  a 
State  may  resume  the  government  they  had  before  the  rebellion,  recognizing 
and  establishing  slavery,  but  they  of  necessity,  under  our  system  of  govern¬ 
ment,  do  it  subject  to  whatever  the  courts  of  competent  jurisdiction  hold  to 
be  the  “  supreme  law  of  the  land,  anything  in  the  Constitution  or  laws  of 
any  State  to  the  contrary  notwithstanding.”  And  though  the  action  of  that 
supreme  law  and  the  judgment  of  the  court  applying  it  to  the  conduct  and 
estates  of  parties  may  affect  the  property  interest  of  individuals,  may  change 
the  title  to  a  field,  or  set  a  slave  free,  or  remand  a  supposed  freedman  to 
slavery,  the  State  government,  as  such,  is  not  injured.  It  was  the  operation 
of  law  on  men  and  acts  and  things,  and  not  the  action  of  the  general  on  the 
local  government.  I  am  told  the  proclamation  is  no  law.  I  was  at  much 
pains  once  to  show  that  on  this  floor,  and  am  of  the  same  opinion  still.  But 
loving  my  Government  better  than  my  opinion  as  a  lawyer,  I  will  let  the 
judges  decide.  And  here  let  me  repeat  what  I  have  so  often  said  on  the  stump 
in  my  district,  that  being  loyal  myself,  and  living  in  a  loyal  State,  I  will  not 
go  to  war  with  my  Government  on  account  of  anything  the  President  may  or 
can  do  in  regard  to  the  African  race  in  the  seceded  States.  I  warned  them 
they  would  come  to  grief  on  this  matter,  and  I  shall  not  turn  rebel  because  my 
warning  went  unheeded  and  my  prophecy  has  been  fulfilled. 

The  right  of  the  loyal  people  of  a  State,  who  may  be  in  a  minority  there,  to 
administer  or  represent  the  State  government,  and  to  bring  it  into  action  har¬ 
monious  with  the  Union  and  the  Constitution,  has  been  attacked  by  the  distin¬ 
guished  author  and  advocate  of  the  territorial  theory  and  of  congressional 
power.  It  was  necessary  for  him  to  do  this.  In  polemics,  as  in  the  material 
world,  it  is  sometimes  necessary  to  displace  one  thing  to  make  room  for 
another.  And  what  is  his  objection?  It  is  that  such  a  course  is  contrary  to 
the  spirit  of  our  institutions,  the  right  of  a  majority  to  govern.  Then  rebels 
have  some  rights  left,  according  to  this  high  authority.  That  is,  in  order  to 
get  the  conclusion  that  they  have  no  rights,  he  uses  an  argument  based  on  the 
inferred  or  admitted  right  of  rebels  in  arms  against  the  Union,  so  to  shape  and 
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influence  a  State  government  as  to  keep  that  State  out  of  the  Union.  If  his 
theory  were  “a  thing  of  life”  I  would  expect  it  to  blush  for  the  support  thus 
offered.  The  objection  urged  by  Mr.  Sumner  to  allowing  a  loyal  minority  to  , 
make  or  administer  a  loyal  State  government,  against  the  wishes,  or  at  least 
without  the  co-operation  of  a  disloyal  majority,  is  yielding  the  whole  ground 
in  controversy.  Admitting  the  right  of  a  rebel  majority  to  continue,  without 
limit,  their  violent  and  illegal  interference  with  the  relations  between  a  State, 
or  the  people  thereof,  and  the  Union,  is  clearly  admitting  their  right  to  begin 
and  consummate  that  interference.  It  is  confounding  the  right  of  a  majority  to 
govern,  with  the  right  that  majority  has  assumed  to  secede.  And  thus  it  ever 
is  with  all  who  start  out  to  make  the  Constitution  or  the  Bible  mean  a  partic¬ 
ular  thing :  their  arguments  prove  too  much.  In  this  case  their  logic,  instead 
of  proving  “  State  suicide  ”  does  itself  commit  suicide. 

There  is  another  objection  to  my  argument  might  be  made  with  more  plausi¬ 
bility.  I  affirm  that  the  act  of  insurrection  did  not  sever  or  dissolve  the  rela¬ 
tions  between  citizens  and  Government,  but  only  altered  their  attitude  toward 
each  other.  Then  the  rebel  is  still  a  citizen  of  the  UnitedaStates,  and  of  course 
of  his  own  State,  subject  to  the  penalties  and  disabilities  imposed  by  a  violated 
law,  as  in  Kentucky.  Butin  some  of  the  States  the  local  law  imposes  none 
such,  as  it  does  in  Kentucky.  Then  it  might  be  asked  by  what  right  or 
authority  is  he  to  be  prohibited  from  a  participation  in  that  Government?  I 
will  not  call  this  mere  quibbling,  but  it  is  a  clear  misapprehension  of  the  point 
made.  There  is  no  declaration  or  inference  that  he  shall  not  do  this  thing, 
but  only  that  he  shall  not,  in  doing  it,  be  a  rebel  against  the  Union,  shall  not 
do  an  illegal  act  by  violating  the  supreme  law  of  the  land.  He  may  enter  into 
the  affairs  of  his  State  as  soon  as  he  pleases,  only  that  to  be  recognized  by  us 
he  must  do  it  as  a  Union  man.  The  resolution  is  guarded  in  this  particular  : 

“  All  who,  at  any  time,  acknowledge  allegiance  and  render  obedience  to  the 
United  States.”  This  is  a  broad  invitation.  If  he  do  not  accept  it,  that  is  his 
own  fault.  And  if  by  his  negligence  the  Government  falls  into  the  hands  of  a 
minority,  it  will  only  be  what  has  often  happened  in  times  of  peace  by  the 
voluntary  absence  of  a  large  proportion  of  citizens  from  the  polls.  The  scheme 
does  not  inquire  for  the  present  or  past  opinions  of  persons  administering  the 
government,  but  requires  that  it  be  a  loyal  government.  I  mean  by  that,  one 
consistent  with  the  Union  and  the  supremacy  of  the  national  Constitution  and 
laws — for  it  is  true  that  under  our  system  a  State  cannot  commit  treason.  We 
judge  the  work  and  not  the  workmen ;  or  at  most  the  workmen  by  the  work. 
If  two  constitutions  are  claimed  to  be  in  existence,  one  defining  the  State  a 
member  of  the  Union,  and  the  other  defining  it  a  member  of  the  confederacy, 
we  accept  the  former  without  counting  votes.  We  can  do  nothing  less.  If  it 
were  not  the  technical  law  of  the  case  it  would  be  the  necessity  of  the  case. 
Shall  we  send  out  commissioners  to  inquire  and  report  whether  the  Union  or 
secession  has  the  more  supporters  in  a  State  ?  I  would  not  only  accept  the 
loyal  constitution,  but  I  would  to  the  last  extremity,  protect  those  who  offer  it 
against  the  violence  of  those  who  resist  it.  If  a  majority  in  a  State  revolu¬ 
tionize  its  government  and  establish  a  monarchy,  shall  we  acquiesce,  or 
declare  it  a  territory?  Or  shall  we  discharge  the  duty  under  the  Constitution  of 
guaranteeing  “  to  every  State  in  this  Union  a  republican  form  of  government,” 
and  of  protecting  them  “  against  domestic  violence?” 

If  parties  in  a  State  are  contending  between  two  constitutions,  both  loyal  to 
the  Union,  but  differing  in  details,  that  State  is  de  jure  and  de  facto  in  the 
Union,  and  has  only  presented  a  judicial  question  for  the  courts.  The  civil 
commotion  called  Dorr’s  rebellion  did  not  take  Rhode  Island  out  of  the  Union 
or  make  her  a  territory,  though  it  did,  for  a  time,  render  it  uncertain  what 
the  State  government  was.  The  Supreme  Court  decided  in  favor  of  the  old 
“  charter  ”  and  the  fortunes  of  a  short  militia  war,  whose  events  would  not 
now  amount  to  a  respectable  skirmish,  decided  the  question  the  same  way. 
But  if  the  court  and  the  militia  races  had  decided  in  favor  of  Dorr’s  constitu¬ 
tion,  Rhode  Island  would  have  still  been  a  member  of  the  Union.  And  when 
Dorr  was  released  from  prison,  and  his  more  democratic  constitution  sup- 
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planted  the  old  crown  charter,  Rhode  Island  was  still  a  member  of  the  Union, 
with  all  her  rights,  dignity,  and  equality  unimpaired. 

•  “The  whole  power  of  the  nation  is  pledged  for  the  suppression  of  the  re¬ 
bellion.’’  This  is  necessary  for  a  consistent  vindication  of  our  principles  in  a 
matter  involving  the  life  and  existence  of  the  nation.  And  1  would  relieve 
the  insurgents  from  any  misapprehensions  of  a  division  among  ourselves  on 
this  question.  Let  them  be  impressed  by  congressional  as  well  as  military 
action  of  the  hopelessness  of  the  task  they  have  undertaken.  Let  the  powers 
of  the  nation  be  pledged  for  their  overthrow  as  rebels,  and  the  same  power 
and  the  judicial  ermine  be  pledged  for  the  protection  of  loyalty.  I  would 
carry  in  one  hand  the  Constitution  and  “  State  equality,”  (equality  with  each 
other,  and  not  “State  sovereignty”  over  the  nation,)  and  with  the  other  hand, 
“  the  red  right  hand  of  avenging  justice,”  I  would  lift  on  high  the  sword  of 
the  nation,  that  they  might  accept  protection  from  one,  or  be  hewn  down  by 
the  cleaving  edge  of  the  other.  The  question  of  secession  has  to  be  met.  It 
is  of  the  essence  of  the  case.  It  is  the  question  whether  the  white  man  of 
this  continent  shall  have  a  home,  a  country,  and  a  government,  or  only  his 
wandering  camp  for  a  dwelling,  and  organized  sedition  for  a  constitution. 
Most  unfortunately,  the  only  way  we  can  at  present  meet  secession  is  to  meet 
and  overthrow  its  armies  on  the  field.  I  would  it  were  otherwise.  I  wish  we 
had  been  permitted  to  carry  the  question  to  some  other  tribunal.  But  the  se¬ 
cessionists  willed  it  differently.  They  made  the  issue  of  arms.  The  issue 
must  be  met  and  their  armed  power  overthrown,  or  secession,  as  a  ruling  po¬ 
litical  element  on  this  continent,  is  a  success.  Its  overthrow  is  all  that  is 
needed.  When  that  is  done,  when  secession  is  yielded  or  conquered,  and  the 
Nation,  as  embodied  and  expressed  forth  in  the  Constitution — the  covenant  of 
the  people — is  acknowledged  and  obeyed;  when  that  is  done,  and  the  negro 
or  the  slavery  question  remains  the  chief  impediment  in  the  way  of  settle¬ 
ment,  I  here  declare  before  God  and  the  assembled  nation,  that,  as  a  legislator 
for  the  people,  I  would  not  provide  for  the  butchery  of  one  child’s  father,  one 
wife’s  husband,  one  sister’s  brother,  or  one  mother’s  son  of  my  own  race  and 
blood  in  the  attempt  to  determine,  by  the  further  conflict  of  arms,  the  freedom 
or  the  slavery  of  the  black  race  on  this  continent.  Not  being  willing  myself 
to  die  in.  such  a  cause,  I  would  not  require  others  to  do  it.  Those  who  would 
will  be  able,  I  pray,  to  answer  God  and  satisfy  posterity. 

I  take  it  the  only  legitimate  object  of  the  war  is  to  defend  the  Government, 
execute  the  laws,  reduce  to  obedience  persons  engaged  in  rebellion,  and  pro¬ 
tect  loyal  citizens  wherever  found  ;  and  that  when  these  ends  are  accom¬ 
plished,  the  war  ought  to  cease.  If  any  gentleman  'will  avow  a  different  or  an 
additional  object,  it  devolves  on  him  to  show  wherein  he  is  not  a  revolutionist, 
a  rebel  against  the  Constitution.  In  limiting  and  defining  the  purpose  of  the 
war,  I  will  not  mince  words  or  split  hairs  about  “  expressed  powers  ”  and  “  re¬ 
served  rights  I  state  in  general  terms  that  this  object  may  be  accomplished 
under  the  forms  and  powers  of  the  Constitution,  and  by  the  use  and  applica¬ 
tion  of  the  laws  and  usages  of  war,  as  established  by  public  opinion  and  in¬ 
ternational  custom,  in  all  places  and  at  all  times  where  those  laws  and  usages 
are  made  applicable  by  the  fact  of  war  or  the  presence  of  enemies.  In  other 
words,  I  state  that  in  resisting  a  rebellion  of  such  power  and  numbers  as  that, 
under  the  laws  of  nations  or  by  our  treatment  of  it,  it  has  attained  the  pro¬ 
portions  of  a  public  war,  and  acquired,  or  had  conceded  to  it,  belligerent 
rights,  then  “  war  powers”  are  a  part  of  the  constitutional  powers  of  the  Gov¬ 
ernment. 

The  Constitution  and  the  laws  made  in  pursuance  thereof  are  not  only  the 
supreme  law  of  the  land,  but,  within  their  sphere,  they  are  the  only  law,  and 
nothing  can  be  law  that  is  contrary  to  them.  They  were  enacted  for  confer¬ 
ring  powers  for  given  purposes.  And  what  does  the  constitution  embrace  and 
provide  for?  Not  peace  alone  and  its  interests,  but  war  and  its  necessities. 
It  recognizes  and  organizes  the  war-making  power,  the  power  to  raise  armies 
and  navies,  and  the  power  and  the  duty  to  suppress  insurrection  and  rebellion, 
and  to  protect  the  States  against  domestic  violence.  The  minutiae  of  the  modus. 


IS 


operandi  were  not.  and  could  not  be  specified  in  a  great  organic  law.  They  are 
the  necessary  results  and  instrumentalities  of  the  power  to  do  the  thing.  The 
fathers  of  the  system  understood  the  language  they  used;  they  knew  the 
meaning  of  war,  of  civil  war,  of  armies  and  navies,  rebellion  and  insurrection, 
domestic  violence,  and  “war  powers,”  without  which  the  right  to  make  war 
would  be  a  nullity.  These  war  powers,  or  the  usages  and  rules  of  war,  are  a 
part  of  the  law  of  the  land.  The  only  question  is,  their  extent.  They  are  as¬ 
certained  and  limited  by  the  usages  and  sanction  of  nations.  It  does  not  alter 
the  case  that  they  may  be  or  have  been  mistaken  or  abused — they  exist.  It  is 
clearly  agreed  by  all  the  authorities  that  when  a  rebellion  or  civil  war  assumes 
the  proportions  and  importance  this  one  has,  it  must  be  conducted  between 
the  Government  and  bodies  of  insurgent  citizens  upon  the  rules  of  interna¬ 
tional  law  regulating  the  conduct  of  war.  It  is  unsafe  to  say  that  these  rules 
shall  obtain  in  proceedings  against  persons  and  property  except  in  so  far  as 
they  depart  from  the  letter  of  the  written  law  regulatiug  these  proceedings  in 
civil  tribunals;  that  is  to  abandon  the  whole  code  and  fallback,  in  every  case, 
even  in  the  midst  of  war,  upon  the  requirements  for  oaths,  writs,  officers, 
juries,  courts  and  public  trials,  no  matter  with  whom  or  under  what  circum¬ 
stances  you  deal.  That  would  be  impracticable  and  is  not  the  law.  It  is  ad¬ 
mitting  an  inconsistency  or  repugnance  that  does  not  exist ;  war  powers,  not 
abused  or  exaggerated,  are  not  inconsistent  with  the  Constitution.  They  are 
scarcely  cumulative,  for  they  already  exist.  They  are  rather  a  dormant  law 
brought  into  activity  and  application  by  the  fact  of  war.  Therefore  I  say  they 
may  be  applied  wherever  war  exists  or  enemies  are  found.  But,  says  one,  the 
Constitution  requires  an  affidavit,  an  indictment,  trial,  jury,  witnesses,  coun¬ 
sel,  and  judgment  of  court — in  short  “  due  process  of  law.”  We  all  know 
the  cases  to  which  these  do  apply.  Are  there  any  cases  to  which  they  do  not 
apply?  Is  there  not  a  “due  process  of  law”  for  an  armed  insurrection  and 
all  who  aid  it  ?  There  is  ;  it  is  applicable  to  an  armed  and  organized  rebel¬ 
lion,  commanding  300,000  soldiers  in  the  field,  with  spies  and  emissaries  and 
sympathizers  in  every  State  in  the  Union.  For  this  state  of  case  the  consti¬ 
tution  provides  war,  “  war  powers."  To  complain  that  they  are  mistaken  or 
abused  is  only  to  complain  of  men  and  not  principles.  The  rebel  waives  the 
rights  awarded  him  in  the  civil  remedy,  and  lays  himself  amenable  to  the  mil¬ 
itary  remedy.  His  conduct  brings  a  fact  into  the  case  which  brings  with  it  a 
law  applicable  to  the  case,  or  rather  the  Constitution  has  provided  the  remedy, 
and  his  conduct  makes  the  remedy  applicable  to  him.  It  is  not  so  much  a 
different  or  inconsistent  law,  as  it  is  a  different  state  of  fact  to  which  the  same 
great  system,  made  both  for  peace  and  war,  is  now  made  applicable.  Our 
“  Bills  of  Rights”  all  say  there  are  certain  inalienable  rights,  and  among  these 
are  life  and  liberty.  Inalienable  by  the  citizen  and  as  clearly  indefeasible  by 
the  Government.  But  in  declaring  this  as  a  governing  principle  of  protection , 
did  society  waive  the  punitive  power  as  a  means  of  protection  ?  Clearly  not. 
Under  the  same  constitutions  and  laws  made  in  pursuance  thereof,  the  same 
society,  acting  under  this  Bill  of  Right?,  assumes  to  take  both  life  and  liberty 
in  punishment  for  crime.  And  this  is  not  inconsistent,  else  the  world  has 
long  been  mistaken.  The  incongruity  is  not  in  the  law,  but  in  the  character 
of  the  act,  fact,  or  condition  to  which  different  principles  of  law  are  applicable. 

And  at  last  what  is  war?  It  is  an  appeal  from  the  civil  law,  the  law  of  pro¬ 
tection,  to  the  law  of  force,  the  law  of  destruction,  destruction  of  life  and  prop¬ 
erty  under  given  rules,  to  compel  acquiescence.  Is  that  to  be  accomplished 
by  sending  against  the  enemy  or  his  aiders  and  abettors,  an  executive  or  min¬ 
isterial  officer,  armed  with  a  writ  and  a  copy  of  an  indictment,  selected  from 
the  most  approved  forms  in  the  “Code  of  Practice”  ?  It  has  not  been  so  held 
by  mankind  ;  they  have  answered  force  with  force  and  their  governments  have 
been  so  framed.  The  theory  of  war  is  destruction,  and  the  judgment  of  man¬ 
kind,  based  on  the  necessities  of  the  case,  have  invested  it  with  certain  pow¬ 
ers  ;  while  the  morality  of  mankind  have  thrown  around  it  certain  restrictions, 
in  the  interests  of  humanity,  for  economizing  life,  property,  and  suffering,  as 
if  anxious,  while  admitting  the  necessity  of  destruction,  to  make  as  little 
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suffice  as  possible.  Spies  are  arrested,  detained  and  executed,  without  the  in¬ 
tervention  of  civil  process,  to  preventsurprise,  information,  or  the  destruction 
of  a  city  or  an  army.  This  is  conceded  by  each  belligerent  to  the  other  as 
being  in  the  interests  of  humanity.  A  thousand  rebels  are  captured  with  arms 
in  their  hands,  in  the  very  overt  act  of  treason,  as  defined  by  the  Constitution, 
But  they  are  treated  not  as  traitors,  but  as  prisoners  of  war  and  exchanged  as 
such;  and  this  in  the  interest  of  humanity,  and  under  the  usages  of  war.  It 
might  even  be  held  with  much  plausibility  that  this  is  the  legal  right  of  the  cit¬ 
izen  captured  in  a  war  of  such  magnitude  as  to  confer  belligerent  rights  under 
the  laws  of  nations ;  that  if  the  Government  claims  belligerent  powers  it  must 
grant  belligerent  rights  as  to  persons  taken  in  the  act  of  war.  I  once  thought 
the  naked  law  (to  say  nothing  of  a  humane  and  wise  policy)  was  otherwise  ; 
I  may  have  been  mistaken,  and  will  not  now  decide.  If  that  is  the  law,  another 
interesting  question  would  arise  where  the  Government  obtains  the  possession 
of  the  person  of  a  prisoner,  not  by  capture  in  war,  but  by  arrest  under  civil 
process,  and  proceeds  to  indict  him  for  an  act  in  levying  that  war  ?  Would 
the  manner  of  capturing  his  person  alter  his  rights  in  the  premises  ?  I  will 
not  discuss  that.  The  resolution  is  guarded;  it  declares  that  secession,  as 
such,  is  no  excuse,  and  does  not  alter  the  legal  character  of  the  act  done  ;  but 
also  declares  that  no  valid  defense  is  lessened  or  abridged.  If  it  turns  out 
that  a  rebel  is  entitled  to  acquittal  because  the  rebellion,  in  the  stage  at  which 
he  did  the  act,  had  become  a  war,  I  imagine  enough  cases  can  be  found  of 
clear  guilt  before  that  stage  to  satisfy  the  demands  for  justice.  I  would  think 
a  man’s  complicity  in  a  combination  and  conspiracy  to  overthrow  the  Govern¬ 
ment  and  levy  war  against  it,  much  of  it  written  at  these  desks  and  sent  to 
the  press,  the  mails,  and  the  wires,  from  this  Hall,  and  assuming  the  distinct 
form  of  levying  war  by  raising  troops  for  that  purpose,  would  not  be  excused 
on  the  ground  that  a  few  months  afterwards  the  fruit  of  his  treason  was  a 
frightful  public  war.  And  this  class  of  cases  embraces  all  the  more  guilty 
and  culpable  ;  a  thousand  times  more  guilty  than  those  who  afterwards  went 
with  the  excitement,  the  torrent,  and  the  fear  of  the  times,  or  obeyed  the  com¬ 
mand  of  a  remorseless  power  against  which  we  were  at  the  time  unable  to  pro¬ 
tect  them.  The  laws  of  war,  like  the  common  law,  existed  and  were  understood 
when  the  Constitution  was  written,  and  both,  if  not  parts  of  that  instrument, 
are  at  least  its  adjuncts.  While  recognized  as  a  part  of  the  laws  of  the  land, 
they  could  not  be  defined  or  limited  in  detail  in  the  fundamental  law.  That 
would  have  made  the  Constitution  a  library  instead  of  an  instrument.  That 
duty  or  function  is  left  to  the  department  of  the  Government  created  for  the 
purpose  of  defining,  construing,  and  applying  the  law. 

What  objection  can  there  be  to  submitting  all  these  questions  to  the  courts  ? 
Are  they  not  legal  questions  ?  The  arguments  used  to  show  that  emancipa¬ 
tion  is  or  is  not  an  accomplished  fact  show  the  question  to  be  legal  and  not  po¬ 
litical.  Will  any  reject  the  proposition  because  they  doubt  whether  the  courts 
will  agree  with  them  ?  Then  they  would  assume  the  functions  of  another  de¬ 
partment,  they  would  be  both  legislators  and  judges,  and  substitute  their  own 
construction,  it  may  be  their  prejudices,  for  the  official  judgment  of  a  tri¬ 
bunal  erected  by  the  Constitution  to  determine  such  questions.  I  offer  the 
resolution  on  the  principle  that  we  shall  not  both  enact  and  expound  the  law, 
and  then  order  its  execution  according  to  our  exposition.  I  offer  it  on  the 
principle  that  the  President  or  a  general  shall  not  measure  his  own  power, 
construe  the  law  his  own  way,  and  then  make  the  execution  as  broad  as  the 
measure  or  the  construction,  without  the  right  of  inquiry  or  appeal  by  the 
citizen.  I  offer  it  in  opposition  to  absolutism,  whether  of  one  man  or  of  many 
men  ;  whether  of  the  legislature,  the  executive,  or  of  that  form  of  democracy, 
which,  wheu  met  in  the  market-place  in  Athens  to  sit  as  a  court  to  condemn 
(not  to  try)  a  general  who  had  lost  a  battle,  claimed  the  right  to  disregard  the 
law  because  they  had  made  the  law.  I  offer  it  in  vindication  of  our  system  of 
Government,  that  division  of  power  that  is  the  great  safeguard  of  Anglican 
liberty — a  department  to  enact,  a  department  to  construe  and  apply,  and  a 
department  to  execute.  Congress  may  declare  war  and  pass  laws  to  punish 
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treason,  and  the  President  may  command  armies  and  make  military  orders, 
but  the  letter,  the  spirit,  and  the  history  of  our  organized  civil  liberty — a  his¬ 
tory  for  six  centuries  written  more  in  blood  than  ink — unite  in  demanding  that 
the  judge  shall  say  whether  under  these  laws  and  these  orders  the  citizen  has 
lost  his  estate,  or  the  slave  his  bonds.  I  oifer  it  in  the  name  of  the  constitu¬ 
tion  we  have  sworn  to  support.  I  offer  it  in  the  name  of  freedom,  (if  my  Re¬ 
publican  friends  will  excuse  me  for  saying  so,)  for  while  I  differ  with  them  as 
to  the  legal  effect  of  an  universal  paper  edict  of  emancipation,  I  yet  hold  there 
may  be  cases,  I  say  not  how  many,  in  the  progress  of  this  war,  and  under  the 
operation  of  laws  for  the  suppression  of  the  rebellion,  in  which  freedom  has 
vested  ;  and  I  would  interpose  between  the  freedman  and  the  local  prejudice 
and  violence  that  would  re-enslave  him,  that  ermine  shield  whose  power  is 
light,  whose  strength  is  purity.  I  offer  it  in  the  name  of  humanity,  for  when 
the  slavery  question  comes  to  be  the  last  question  in  this  fight,  seeing  the  im¬ 
possibility  of  extremists  to  agree  about  it,  and  that  they  would  immolate  each 
other  upon  it  as  upon  the  altar  of  Moloch,  it  will  be  one  of  those  cases,  famii- 
liar  to  the  profession,  in  which  it  is  more  important  the  law  should  be  settled 
than  that  it  should  be  settled  either  way.  It  is  better  the  court  should  declare 
a  negro  a  freedman,  or  declare  him  a  slave,  (not  make  him  one,)  than  that  the 
white  race  of  this  continent  shall  be  consumed  in  an  ignoble  strife  about  the 
status  of  the  black  race.  I  say  when  it  comes  to  that.  A  struggle  for  the  su¬ 
premacy  of  this  Government  is  not  ignoble.  If  any  man  is  afraid  the  judge  will 
not  decide  it  aright,  examine  yourself  again  and  see  if  you  are  not  merely 
afraid  he  will  not  decide  according  to  your  way  of  thinking.  Is  the  question 
too  vast  to  be  decided  by  that  tribunal  ?  That  is  begging  the  question.  It  is 
certainly  too  vast  to  be  decided  by  prejudice  and  passion,  the  interests  of  dis¬ 
putants,  or  the  uncertainty  of  war.  It  would  be  difficult  to  show  that  heated 
partisans  and  blundering  generals  would  be  more  apt  to  decide  a  legal  ques¬ 
tion  aright,  than  a  tribunal  whose  study  and  usefulness  and  ambition  and 
reputation  are  in  discovering  and  defining  Justice  and  Truth.  I  know  it  is  not 
according  to  the  habits  of  man  in  great  quarrels  that  questions  about  the  po¬ 
litical  and  legal  status  of  a  whole  race  shall  be  thus  decided.  They  have  pre¬ 
ferred  to  cut  each  others  throats  until  one  or  the  other  yields  ;  may  we  not  set 
a  better  example,  and  if  there  are  those  who  do  not  like  the  decision,  refer 
the  question,  not  back  to  the  battle-field,  but  to  the  power  of  amendment — the 
people  in  convention.  That  mode  is  not  now  available  by  reason  of  the  con¬ 
dition  of  more  than  one  fourth  of  the  States.  What  we  want  is  a  feasible 
plan,  by  which  States  and  people  may  begin  to  return  to  allegiance.  My  al¬ 
legiance  to  the  Constitution  is  so  great,  my  love  for  the  theory  and  the  practice 
of  our  Government  so  profound,  that  I  am  willing  any  question  shall  be  set¬ 
tled  in  the  legitimate  way  pointed  out  by  the  system.  The  immensity  of  the 
interest  and  the  august  character  of  the  tribunal  win  me  to  the  proposition. 
There  is  a  moral  grandeur  in  the  spectacle  before  which  “the  pride,  pomp  and 
ciroumstance  of  glorious  war”  do  “  pale  their  ineffectual  fires.”  An  agree¬ 
ment  so  to  refer  it  would  be  the  superiority  of  moral  over  physical  courage, 
of  intellect  over  force,  and  the  spirit  of  law,  the  fruit  of  reason,  over  the 
chance  and  the  carnage  of  battle.  If  one  says  “  the  courts  will  be  arranged 
for  the  question,”  I  say  t Jiat  is  an  imputation  on  the  judiciary  and  on  human 
nature  ;  and  moreover  this  suggestion  oomes  from  those  whose  opinions  and 
theories  have  no  hope  elsewhere.  The  Executive  is  against  them,  the  Legis¬ 
lature  is  against  them,  it  may  be  that  the  army  is  against  them,  and  if  there 
is  any  other  power  but  the  courts  for  them  to  appeal  to,  I  have  not  been  able 
to  discover  it.  And  shall  I  be  answered  by  the  other  side  that  because  there 
is  so  much  power  with  them  just  now,  they  will  not  risk  a  solution  on  the 
plan  I  propose,  but  will  use  that  power  to  compel  men  to  attempt  the  scheme 
of  universal  emancipation  ?  Then  you  have  more  confidence  in  your  power 
than  in  your  idea.  If  your  idea  ought  to  prevail  it  will  prevail  in  the  fulness 
of  time,  and  the  conduct  of  the  rebel  master  has  called  into  activity  agencies 
and  influences  that  may  appoint  the  time  fully  as  soon  as  the  emancipated  ne¬ 
gro,  as  a  race,  will  be  able  to  bear  it.  You  endanger  your  idea  by  exalting  it 
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too  much  and  purchasing  the  consent,  not  the  conviction  of  mankind  at  the 
price  of  too  much  blood.  At  present,  suppression  of  the  rebellion  is,  in  some 
quarters  and  in  some  degree,  coupled  with  the  aQti -slavery  idea,  because  the 
rebellion  seems  to  them,  in  some  degree,  coupled  with  the  pro-slavery  idea; 
and  they  hate  the  rebellion  more  than  they  love  slavery.  May  we  not  yet  be 
astonished  with  the  phenomenon  that  resistance  to  our  present  tendency  to¬ 
wards  violence  and  sudden  change  will  in  some  degree  assume  the  pro-slavery 
idea,  for  reasons  of  the  same  sort  ?  Reactions  result  from  too  much  suffering, 
too  much  exhaustion  ;  and  generally  reinstate  an  idea  that  seemed  utterly 
overthrown.  France  would  to-day  have  been  a  republic  but  for  the  excesses 
of  democracy.  Who,  in  France,  in  1793-4  would  have  ventured  to  dream  of 
monarchy  any  more  ?  But  the  idea  of  submitting  to  the  Consulate  and  the 
Empire  was  born  of  the  idea  of  an  insupportable  anarchy  and  a  bloodthirsty 
equality. 

I  do  not  fear  the  courts  ;  the  highest  one  in  the  land,  in  the  disposition  of  a 
leading  case  on  this  subject,  ruled  some  points  that  did  not  meet  my  approval, 
but  they  were  the  court  and  I  was  the  citizen  ;  they  decided  and  I  submitted. 
My  confidence  is  neither  lost  nor  impaired,  and  I  must  say  that  if  the  courts 
had,  in  the  past,  been  a  tithe  so  unscrupulous  as  legislative  majorities,  or  half 
so  grasping  and  variable  as  executive  heads,  the  sheet  anchor  of  personal  lib¬ 
erty  and  of  all  good  government — an  upright,  independent,  and  learned  judiciary 
would  loDg  since  have  been  lost  to  our  race.  No,  sir,  I  have  confidence,  a  con¬ 
fidence  made  cheerful  and  easy  by  the  spirit  of  submission  to  the  law — the  law 
as  expounded  and  d-cided.  History  and  mankind  will  justify  that  confidence; 
I  challenge  it  in  others  ;  if  it  is  refused,  I  leave  history  and  mankind  to  judge 
between  us. 

A  word  for  the  Union  men  of  Kentucky  and  the  border  States.  We  are  the 
most  unconditional  of  Union  men,  as  may  easily  be  shown  to  you.  One  party 
will  have  the  Union  if  they  can  have  it  with  their  theory  of  State  rights  and 
State  sovereignty — they  may  have  their  theory  if  they  will  leave  us  the 
Union.  Another  party  would  have  the  Union  if  they  can  have  it  with  slavery  ; 
and  another  party  would  have  the  Union  if  they  can  have  it  without  slavery. 
We  are  for  the  Union  and  the  Government,  with  the  negro  or  without  the  negro. 
Understand  me ;  we  do  not  sanction  efforts  to  destroy  slavery  as  a  means  of 
saving  the  Union.  We  deprecate  and  denounce  them  as  unwise  and  revolu¬ 
tionary.  But  we  cling  to  the  Government;  secession  assails  it;  and  if 
between  the  two  slavery  is  ground  out  as  between  the  upper  and  nether  mill¬ 
stone  ;  so  be  it,  we  are  still  for  the  Government.  The  real  character  of  our 
unionism  has  not  been  understood  ;  we  have  been  denounced  as  loving  slavery 
belter  than  the  Union  because  we  have  tried  to  save  the  Constitution  as  well 
as  the  Union.  Our  unionism  is  not  pro-slavery  and  it  is  not  anti-slavery.  The 
spirit,  the  chief  element,  the  life  of  our  unionism,  is  a  thorough,  profound,  and 
elementary  condemnation  of  the  theory  and  practice  of  secession,  as  destructive 
to  all  good  government,  and  an  equally  profound  conviction  of  the  unity  and 
oneness  of  our  national  Government,  as  created  by  the  Constitution  of  the 
United  States.  This  is  a  just  definition  of  our  unionism;  it  rises  far  above 
the  negro  as  a  race,  and  far  above  the  whole  subject  of  slavery  as  a  material 
interest,  and  reposes  on  that  more  exalted  and  serene  tablet  of  the  mind  where 
history,  guided  by  philosophy  and  justice,  loves  to  search  for  the  record  of 
ideas  and  principles. 
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